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The Context
International trade continues to be of great importance to the UK agrifood sector. Thus, in 2015, the
value of food, feed and drink exports from the UK was £18 billion, with the principal destinations being
the Irish Republic (17%), France (11%) and the USA (10%).1 On the other hand, imports into the UK
amounted to £38.5 billion, with the principal countries of despatch being the Netherlands (12%), the
Irish Republic (10%) and France (10%), leaving an agri-food trade gap of £20.5 billion.2 Accordingly,
the shape of trade policy post-BREXIT is of intense interest to the sector: decisions taken during the
process of withdrawal may have direct impact not only on producers, but also, for example, on food
prices for the consumer and on food quality and food safety as products are traded across
international boundaries.
Post-BREXIT Agri-food Trade Policy
The overall approach to post-BREXIT agri-food trade policy is beginning to be sketched out in
Government circles. In particular, it has been affirmed by the Secretary of State for Environment, Food
and Rural Affairs, Andrea Leadsom, that “[w]e definitely want to continue maximising trade
possibilities with our European neighbours….But there are also enormous opportunities around
the world”.3 And this is consistent with the stance on trade policy more generally as set out by the
Prime Minister, Theresa May, at the 2016 Conservative Party Conference, when she laid emphasis on
a “Global Britain” post-BREXIT where British companies also had “the maximum freedom to trade with
and operate in the Single Market”. 4 Indeed, the International Trade Secretary, Liam Fox has declared
that “[a]s we establish our independent position post-Brexit, we will carry the standard of free and
open trade as a badge of honour”.5
While the more precise contours of post-BREXIT agri-food trade policy remain very much a work in
progress, discussion hitherto has frequently been couched in terms of a range of existing “models”,
chief among them being the “Norwegian Model” and the “Swiss Model”, which will be considered
later. For the present, it may be highlighted that, in the absence of any preferential trade agreement
with the EU, the likely default position would be to trade on the terms of the WTO legislative
framework. While the aim of the WTO remains further liberalisation, the current legislative framework
still allows an array of tariffs and other barriers to trade: definitely, it cannot as yet be equated with
“free trade”.
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The possibility of failing to secure a preferential arrangement and “defaulting” to WTO rules is a real
one: Donald Tusk, President of the EU Council of Ministers, has stated that, “[i]n my opinion, the only
real alternative to a hard Brexit is no Brexit”.6 By contrast, the position adopted by Theresa May has
been more ambivalent, in that she has called for a “red, white and blue Brexit”, which would be “the
right deal for the United Kingdom” and “the right relationship for the UK with the European Union
once we’ve left”. 7 In her view, the distinction between a “hard BREXIT” and a “soft BREXIT” is a false
dichotomy and, again in her Conservative Party Conference Speech, she expressly rejected the
Norwegian and Swiss “Models” in favour of a bespoke deal between an independent and sovereign
UK and the EU.8
The “Models”
1. UK Withdraws from the EU but Stays in the Customs Union
The EU applies a common external tariff to the import of agricultural products from all non-EU
countries. Once the tariff is paid on import into the first EU Member State, then the product can freely
circulate among all the EU Member States because there are no tariffs between them. The EU is also
a regulatory union. This means that once a product satisfies the internal inspection criteria at its first
point of entry, it can then freely circulate without the need to pass additional customs checks when it
passes into subsequent EU Member States.9 The EU’s current external tariffs on some agri-food
products are low, but in the case of several contentious products they are high: as much as 40% for
cheese, 59% on beef and 40% on lamb.10 The EU also negotiates all free trade deals with non-EU
countries and EU Member States must accept free movement of people. As key objectives
underpinning UK government’s post-BREXIT policy are regaining control over UK borders and its
external trading relationships, then remaining within the existing customs union is not likely to be a
desirable outcome.11
It is more likely that those supporting this option envisage a new customs union being formed between
the EU and the UK, something akin to the customs union between the EU and Turkey. That said, the
EU-Turkey customs union is incomplete;12 and, importantly, it is designed rather to provide a stepping
stone to full EU membership for Turkey.
2. The Norwegian “Model”
Norway is not a member of the EU, but instead is a member of both the European Economic Area
(EEA) and the European Free Trade Association (EFTA) (whose other three members are Iceland,
Liechtenstein and Switzerland). 13 The EEA is established by an agreement between the Member
States of the EU and all members of EFTA with the exception of Switzerland; and its objective is to
promote a “continuous balanced and strengthening of trade and economic relations” where
conditions of equal competition prevail, 14 thus constituting an enhanced preferential trade
agreement between the specific contracting parties.
The EEA covers the free movement of goods, capital, services and people and, notwithstanding that
the Court of Justice of the European Union does not have jurisdiction over EEA provisions per se, the
parties do agree that the rules of the EEA must be interpreted and applied in accordance with the
relevant rulings of that Court in so far as the rules of the EEA are “identical in substance” to the EU
rules. 15
Despite the common assumption that the EEA Agreement does not include any rules pertaining to
agriculture,16 there are in fact some limited provisions which do apply: for example, there are specific
provisions and arrangements relating to veterinary and phytosanitary matters.17 In addition, there
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are general commitments that the parties are to examine any difficulties that might arise in their trade
in agricultural products and endeavour to seek appropriate solutions; and to undertake to continue
their efforts with a view to achieving progressive liberalization of agricultural trade. 18
As well as acceptance of the principle of free movement, Norway, Iceland and Liechtenstein have no
real right to influence EU policy and often complain the EU does not take their views into account. All
non-EU EEA members also “speak with one voice” when it comes to discussions with the EU,19 which,
given the UK government’s commitment to retaining control over its borders and its external policy,
may not sit well as a “model” for agri-food trade regulation post-BREXIT.
3. The Swiss “Model”
As indicated, Switzerland has not joined the EEA, but is a member of the EFTA. Further, the Swiss
government has negotiated a series of bilateral agreements with the EU. Notably, as part of these
agreements, Switzerland accepted free movement of people; and, although it is not technically subject
to the jurisdiction of the Court of Justice of the European Union, the Court’s interpretation of a number
of EU Directives is relevant to the interpretation of some of Switzerland’s obligations in the bilateral
agreements.
As Switzerland is not a member of the EEA, its agri-food products only have access to EU markets in
so far as the bilateral agreements allow: it does not have access as of right to the Single Market.
Nevertheless, under “Bilaterals I” of 2002 a reduction in customs duties was negotiated for cheese,
fruit and vegetables, meat, wine and horticulture, together with a reduction in non-tariff barriers on
wine and spirits, organic agriculture, pest control, crop protection, fodder and seeds.20 Subsequently,
under “Bilaterals II” of 2004 further trade commitments were agreed to include some processed
agricultural products, for example, chocolates, biscuits and pasta, with duty-free access of these
products being allowed into the EU.21
4. Trading on WTO Rules
The WTO rules govern trade in conformity with the fundamental principle of non-discrimination:
members’ trade policies must not discriminate between agri-food products on the basis of their origin
or whether those products have been imported or domestically produced. As 164 countries are
members of the WTO, “trading on WTO rules” is the default position for most countries. It should
nonetheless be noted that the WTO legislative framework does permit members to enter into
preferential agri-food customs unions and trade agreements, but these too must comply with WTO
rules.22
Importantly, WTO rules allow members freedom to devise their own agri-food policies and instead
impact on the mechanisms which member use to implement those policies. Accordingly, under the
WTO Agreement on Agriculture, members were required to set maximum limits for their (i) agri-food
tariffs (subject to a range of minimum access commitments), (ii) domestic support and (iii) export
subsidies. And the exercise was effected using a complex methodology set out in both the Agreement
on Agriculture itself and the “Modalities”23 as constructed during the Uruguay Round.
These agreed limits on tariffs, domestic support and export subsidies are contained in each member’s
Schedule of Commitments which are themselves legally binding.24 The EU has a single Schedule for
all its member states, although it should be noted that the EU’s current Schedule submitted to the
WTO is accurate to 2012/13 and so does not take into the subsequent enlargement to include all 28
EU Member States.25 It is important to note too that a member’s Schedule contains maximum limits
and that the actual rates can be less.
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In addition to these rules under the Agreement on Agriculture and the “Modalities”, the WTO
legislative framework also sets out a number of “non-tariff” measures which may likewise have the
capacity to restrict both imports and exports, in particular the Agreement on Application of Sanitary
and Phytosanitary Measures (the SPS Agreement) and the Agreement on Technical Barriers to Trade
(the TBT Agreement). The SPS Agreement is directed to matters of human, animal and plant life and
health; and it has been the basis of disputes on, for example, the EU’s regime for the approval and
marking of GMOs.26 A key characteristic of its provisions is a “turn to science” in order to determine
the legitimacy of measures conditioning imports. 27 The TBT Agreement, by contrast, is directed to
such matters as labelling and standards. Accordingly, it has been the basis of disputes on, for example,
the extent to which “dolphinsafe” labelling is WTO compliant. 28
Policy Opportunities and Challenges
There can be no doubt that leaving the EU will grant the UK greater opportunities in terms of
developing international trade policy, including that for the agri-food sector. At the same time,
nonetheless, it must also be recognised that, until the UK ceases to be a Member State, the ability to
conclude new trade agreements will be circumscribed by reason that under the Treaty on the
Functioning of the European Union the UK has ceded to the EU exclusive competence in respect of
the common commercial policy, covering inter alia the conclusion of tariff and trade agreements
relating to trade in goods and services. 29
In this context, three areas of particular significance may be explored.
First, as indicated, the UK will have scope to set its own tariff rates, so long as these comply with WTO
rules. And, since WTO rules fix only maximum tariff rates, there will be the opportunity for the UK to
impose lower or even nil rates, which in the agri-food sector would have the potential also to reduce
food prices. Indeed, it has been argued by Economists for Britain that tariff reductions should be made
without necessarily seeking reciprocal measures from trading partners, the “option of unilateral free
trade” being regarded as the “optimal arrangement” to achieve the wishes of the vote for BREXIT;
and, moreover, this course of action is expressly regarded as capable of sweeping away “current EU
protectionism in food”.30 On the other hand, the consequences for domestic food production of such
a unilateral approach are likely to be severe: by way of illustration, a sheep farmer may be presented
with the prospect of tariff-free imports into the UK market while facing tariffs on exports. And, more
generally, there is the live prospect of the UK becoming more dependent on imported food, leaving it
vulnerable to higher prices or even food shortages in the event of tightened supplies globally.
Secondly, while there would seem to be general consensus that the UK will remain a WTO member in
its own right post-BREXIT (having earlier being an independent member of the GATT),31 there is less
certainty as to how it will “re-acquire” WTO rights and obligations. As stated by the Director-General
of the WTO, Robert Azevêdo, “the UK would also need to re-establish its terms of trade within the
WTO. The UK, as an individual country, would of course remain a WTO member, but it would not have
defined terms in the WTO for its trade in goods and services. It only has these commitments as an EU
member. Key aspects of the EU’s terms of trade could not simply be cut and pasted for the UK.
Therefore important elements would need to be negotiated”. 32
For the present, it is evident that the UK Government is already taking steps to establish the UK’s WTO
Schedules post-BREXIT, this being seen as a precursor to any agreement with the EU on the UK’s
trading relationship with the EU. In the words of the Minister for Trade Policy, Lord Price, “[w]e do not
need to accede to the WTO as we are already a member, but we need to go through the technical
process of adopting our own schedules. Clearly, that is the first thing we need to do”.33 And in early
December 2016 it was reported that Liam Fox had opened talks with the WTO over terms of
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membership.34 The exercise would not, however, appear free from uncertainty in that the WTO rules
are reticent on how commitments and obligations are to be established if a member leaves a customs
union or ceases to be bound by a free trade agreement.
This may be illustrated by the rules governing permitted levels of domestic support to farmers. The
EU is able to provide such support up to 72.4 billion Euros per annum; 35 but the entitlement is
recorded in the name of the EU without differentiation as between Member States. Indications from
the Director-General of the WTO and the UK Government are that the proportion which may be
ascribed to the UK post-BREXIT would be a matter for negotiation (although it is not conceptually
impossible to argue that the entitlement remains with the continuing Member States so as to lead to
a zero schedule for the UK).36 Arguments which could be advanced in such a negotiation could include
that the entitlement should be shared proportionately either in accordance with current support
patterns37 or in accordance with the contribution of the UK to the EU’s overall entitlement as
calculated when the WTO Agreement on Agriculture was concluded.
A positive factor amidst this uncertainty is that there is currently significant “headroom” in terms of
levels of domestic support to farmers, with the EU granting only 5.9 billion Euros in 2012/13, a small
fraction of its permitted 72.4 billion Euros ceiling.38 Nonetheless, this “headroom” is to a large extent
generated by the categorisation of its domestic support as “green box” and therefore exempt; and
not only has such categorisation been questioned,39 but it will also act as a constraint on UK
agricultural policy if exemption on the same basis is to be sought.
Thirdly, WTO rules may impact upon any attempts to adopt a less precautionary approach in terms of
inputs for agricultural production. For some time prior to the Referendum, BREXIT was regarded in
certain circles as an opportunity to row back on controversial EU legislation which prohibits the use of
certain neonicotinoids on the basis of a finding of the European Food Safety Authority that they
present high acute risks for bees.40 And, even more controversially, at the time of the Referendum,
the EU institutions were engaged in complex initiatives which could have seen no extension to the
licence for glyphosate, the active ingredient in Monsanto’s key herbicide, Roundup, on the basis of
scientific studies that it causes cancer. 41 However, if the UK were, for example, to adopt a less
precautionary approach with regard to glyphosate, the advantages gained in terms of weed control
might be more than offset by the scope for other WTO members, including the EU, to restrict or even
ban the import of crops grown with the chemical (although it should at the same time be emphasised
that such measures would only be valid under the SPS Agreement if they were no more than necessary
to protect human, animal or plant life or health and were also based on “sound science”). 42
A Final Thought
The future for agri-food trade policy post-BREXIT is complex. In any event, the UK government must
navigate the WTO rules while addressing the needs of a wide range of stakeholders from consumers
to producers, including both exporters and importers. At first glance, simple solutions might seem an
attractive way through the maze, but when these solutions are closely interrogated their
implementation may be more challenging than immediately appears. Existing agrifood trade policy
has been hard won, with the balance between the competing interests of the various stakeholders
shifting constantly over time. Great care must be taken, therefore, before moving forward into as yet
uncharted territory.
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